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August 20, 2018 
 
SUBMITTED VIA REGULATIONS.GOV 
 
 
Office of the General Counsel 
Rules Docket Clerk 
U.S. Department of Housing and Urban Development 
451 Seventh Street SW, Room 10276 
Washington, DC 20410-0001 
 
 
RE:  Advanced Notice of Proposed Rulemaking: “Reconsideration of HUD’s Implementation of 

the Fair Housing Act’s Disparate Impact Standard.” 
 Docket Number FR-6111-A-01 
 
 
Dear Sir or Madam: 
 
The New Jersey Apartment Association (“NJAA”) submits these comments in response to the above 
captioned Advanced Notice of Proposed Rulemaking (“ANPR”) in which the U.S. Department of 
Housing and Urban Development (“HUD”) is soliciting public comments on whether changes to HUD’s 
“Disparate Impact Rule” are necessitated by the U.S. Supreme Court’s decision in Texas Department of 
Housing and Community Affairs v. The Inclusive Communities Project, Inc. (“Inclusive Communities”).  
 
The NJAA is an association of owners, managers, and developers of more than 200,000 apartment homes 
formed to represent the interests of the multifamily housing industry in New Jersey. One in three New 
Jersey families rent their home and more than one million of New Jersey’s residents live in professionally 
managed rental apartments.  
 
The apartment industry is fully committed to ensuring that housing is provided on an equal basis without 
regard to race, religion, color, sex, national origin, disability, or handicap. Nevertheless, disparate-impact 
theory, which holds businesses liable for otherwise neutral policies that have disproportionate effects on a 
protected class, has introduced significant uncertainty in routine and necessary business decisions. This 
uncertainty has been compounded by conflicts between HUD’s Disparate Impact Rule, initially 
promulgated in 2013, and the Supreme Court’s decision in Inclusive Communities two years later.   
 
In Inclusive Communities, while the Supreme Court found disparate impact claims to be cognizable under 
the Fair Housing Act, it also articulated the need for “safeguards in the prima facie stage” to “protect 
potential defendants against abusive disparate-impact claims” and to avoid putting governmental actors, 
property owners, and developers in a “double bind of liability.” 
 



 
 

As many of the Supreme Court’s “safeguards” do not appear in HUD’s Disparate Impact Rule, which 
predated the court’s decision, we urge HUD to update the regulations to include the protections 
articulated by the Supreme Court in Inclusive Communities.  
 
Specifically, the rule should be amended to require plaintiffs to allege a substantial negative impact on a 
protected class, to identify a specific policy that causes that negative impact, and to demonstrate that the 
defendant’s policy is “artificial, arbitrary, and unnecessary.” This burden should be satisfied at the prima 
facie stage, rather than through a protracted burden-shifting process, to meet Inclusive Communities’ 
maxim that “prompt resolution of these cases is important.” 
 
Furthermore, the rule should include a “robust causality requirement” where the plaintiff must produce 
statistical evidence demonstrating a causal connection between the defendant’s policy and the statistical 
disparity in order to protect “defendants from being held liable for racial disparities they did not create.”  
 
Finally, the addition of safe harbor provisions, such as when a property owner applies HUD’s own 
eligibility requirements or complies with federal, state or local regulations, would strengthen the rule. 
Policies imposed to comply with properly enacted rules and regulations are not “arbitrary and 
unnecessary” and should therefore not be the basis of a disparate impact challenge.  
 
We appreciate HUD seeking public comment on the need for changes to the Disparate Impact Rule 
following the court’s decision in Inclusive Communities. We encourage HUD to update the Disparate 
Impact Rule to address concerns articulated above and to bring certainty to the marketplace. Moreover, 
we would ask that the Department also reconsider its guidance documents, in areas such as criminal 
background screening, that were reliant upon the existing Disparate Impact Rule.  
 
Thank you for your consideration of these comments. 
 
 
 
Very truly yours, 
 
 
 
 
Nicholas J. Kikis 
Vice President 
Legislative & Regulatory Affairs 
 


